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General Editor’s note
Dr Paul Kenny FLINDERS UNIVERSITY
Welcome to the second issue of the Australian Tax
Law Bulletin. At the time of writing, some weeks after
the 2014 Federal Budget, the uncertainty over the tax
reform proposals continues to impose social and eco-
nomic costs. As I noted in the first issue, this highlights
the need for an independent tax law making body (such
as an Australian Revenue Law Reform Office).
This issue examines three recent tax cases and the
implications of the US Foreign Account Tax Compliance
Act.
Anna Wilson provides expert advice for secured
creditors in the event of the winding up of a company,
having regard to the ATO’s rights. Anna considers the
case of Australian Building Systems Pty Ltd v Commis-
sioner of Taxation1 and several draft ATO tax determi-
nations.
Dale Boccabella considers the judgment in Re Lambert
and Commissioner of Taxation.2 In Lambert, the tax-
payer and/or his accountant made a number of mistakes
in structuring the purchase and holding of a commercial
property investment. Dale’s analysis notes the impor-
tance of obtaining good advice where a discretionary
trust is chosen as the investment vehicle. Once errors
have been made, there may be no way out.
Mathew Leighton-Daly reviews the High Court’s
decision in Milne v R.3 In Milne, the High Court
unanimously held that the definition of “instrument of
crime” in Div 400 of the Criminal Code requires a
temporal separation between the dealing with the rel-
evant property and that property’s intended use.
Karen Payne and Vasuki Sivaloganathan pick through
the complexity of the US Foreign Account Tax Compli-
ance Act. In considering the implications for Australia,
this article considers how and to whom this agreement
applies and highlights key areas open for further con-
sideration.
It should be noted that the Australian Tax Law
Bulletin provides an independent review of articles
provided by academic authors.4
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Footnotes
1. Australian Building Systems Pty Ltd v Commissioner of Taxa-
tion (2014) 97 ACSR 614; [2014] FCA 116; BC201400698.
2. Re Lambert and Commissioner of Taxation [2013] AATA 442;
BC201310534.
3. Milne v R (2014) 305 ALR 477; 88 ALJR 395; [2014] HCA 4;
BC201400453.
4. The following articles have been subject to an independent
review: from issue 1(1), P Kenny “Policy versus politics: seven
or 126 taxes?”; from issue 1(2), D Boccabella “Re Lambert and
Commissioner of Taxation: discretionary trust trips up accoun-
tant and client of accountant”; M Leighton-Daly “Broad
construction of money laundering provisions doesn’t wash
with the High Court”.
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